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- m * m i 

United States of America, 

Al>l>cll< r, 

—V.— 

Wilson Torres, 

Defendant-Ai>/» llant. 


BRIEF FOR THE UNITED STATES OF AMERICA 


Preliminary Statement 

Wilson Tonvs appeals from a judgment of conviction 
entered on March 11, 19To, in the United States District 
Court for the Southern District of New York, following 
a two-day trial before the Honorable Inzer 15. Wyatt. 
United States District Judge, and a jury. 

Indictment 72 Cr. J'.ll was tiled on April 7, 11*72 in two 
counts. Count One charged Wilson Torres, Jose Sanjurjo, 
Jesus Sanjurjo, and Hector Ortiz with conspiring to distri¬ 
bute narcotics, in violation if Section 8It! of Title 21, 
United States Code. Torres was not named in Count Two. 




; 




In a j ii.tr iii.ii uu this indictment u 1 March of 1974, 
the jury returned n verdict of guilty on Count One, and 
Torres was sentenced to iniprisonne-m for one year.* The 
judgment of conviction was reversed, however, and re- 
ni,mded for a new trial.*" L i i tel States V. Torres. 503 
I'.2d 1120 (2d Cir. 1!)74) (Oakes, C.J., and Fraukel and 
Kelleher, />.•/•/.). 

The triiil from which Torres now appeal* commenced 
on March 10, 1075 and concluded on March 11, 1975, 
when the jury returned a verdict of guilty on Count One. 
Immediately thereafter, Judge Wyatt re-sentenced Torres 
to imprisonment for one year. Torres is presently serving 
that sentence. 

Statement of Facts 


The Government's Case 

Jose Cummin, a New York City Police Detective, testi- 
lied that on January 11, 1972, in an undercover capacity, 
he made a telephone call to Jose Sanjurjo, and told him 
that he was interested in purchasing some heroin. San- 
jurjo agreed to meet Guzman at 121st Street and Second 
Avenue at 7:<lll p.m. that same day. Guzman met Sanjurjo 
a! the appointed place, and Sanjurjo told him that he could 
purchase an ounce of heroin for $1,0110 (Tr. 33-34). 

The sale of an ounce of heroin to Guzman was subse¬ 
quently scheduled for January 18, 1972. Sanjurjo told 

* Jesus Sanjurjo was convicted on Count One at yet an eavlier 
trial in September of 1972 and was sentenced on October 27, 1972 
to six months imprisonment; Jose Sanjurjo, Ortiz, and Torres 
were fugitives at the time of that trial. Jose Sanjurjo entered a 
plea of guilty on Count One on March 21, 1974, and on May 17, 
1974, was sentenced to eighteen months imprisonment. Hector 
Ortiz entered a plea of guilty on both counts on March 25, 1974, 
and on May 17. 1974, was sentenced to imprisonment for one year. 

*# The Government’s Petition for Rehearing with a Suggestion 
for Rehearing In Banc was denied on December 30, 1974. 





Guzman to meet him in flout of a "club” at 2353 Second 
Avenue, near 121st Street. When Guzman arrived to make 
the purchase, he was met by Hector Ortiz. After some 
preliminary conversation with Ortiz, Guzman met Sanjurjo 
and Ortiz on the sidewalk in front of the club, and Ortiz 
a,ave Guzman a package. Guzman told Ortiz and Sanjurjo 
that lie did not want to count money on the street, so 
Guzman and Ortiz went into the hallway at 2333 Second 
Avenue, where Guzman paid Ortiz $1,000 (Tr. 34-30). 

On February 14, 1072, Guzman returned to 121st Street 
and Second Avenue, where he spotted Ortiz coming out 
of the dub. Ortiz asked Guzman if he wanted to purchase 
any heroin that night and Guzman replied that he would 
purchase one-eighth of a kilogram of heroin but that he 
wanted to talk to .Jose Sanjurjo first. Ortiz said that 
Jose Sanjurjo had gone to Puerto Rico, but that Sanjurjo 
had left a close relative in charge of the business and that 
Guzman should come back later that night (Tr. 38-40). 

Guzman returned later that night, and Ortiz got into 
his car. Jesus Sanjurjo approached the car and told 
Guzman that the one-eighth kilogram of heroin would 
cost $3,600. Guzman replied that he would purchase the 
“eighth,” but that he wanted to speak with Jose Sanjurjo 
first. Jesus Sanjurjo then got into a white car and drove 
off. lie returned shortly and reported that Jose Sanjurjo 
said that if Guzman wanted to purchase the heroin he 
would have to deal with Jesus Sanjurjo. Guzman insisted 
on seeing Jose Sanjurjo, and a brief argument ensued. 
Jesus Sanjurjo drove oil' again and then returned to say 
that Jose Sanjurjo was waiting arouud the corner on 120th 
Street (Tr. 40-42). 

Guzman walked down Second Avenue to 120th Street 
and, when he turned the corner, he saw the white ear 
that Jesus Sanjurjo had been driving. Jose Sanjurjo was 
standing on the sidewalk next to the white car, and Wilson 
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Torres was seated in it. When Guzman approached dose 
Sanjurjo, Sanjurjo said that lie would sell (iiizman the 
one-eighth kilogram of heroin, but that in tin* future 
Guzman would have to ileal with -Jesus Sanjurjo. Guzman 
returned to his ear and was met by Ortiz and his wife, 
Lillian. Ortiz stated that Guzman should drive with 
Lillian to 100th Street and First Avenue (Tr. 42-43). 

Guzman drove to 100th Street and First Avenue, fol¬ 
lowed h.v the white ear. When Guzman parked, Torres 
emerged from the white car and got into the back seat of 
Guzman’s ear and told Guzman to drive hack to 120th 
Street and First Avenue, where Torres said Guzman would 
get the heroin. Guzman expressed annoyance at all ot 
the driving around. Lillian Ortiz or Torres said that their 
“connection” had to take care of himself because the deal 
involved a large quantity of heroin, and that Jesus San¬ 
jurjo would be following them in the white ear to make 
sure that Guzman was not being followed by the police 
(Tr. 43-45, 91). 

At 1201h Street and First Avenue, Lillian Ortiz and 
Torres got out of Guzman's ear and said they would be 
hark shortly. Lillian Ortiz returned a short time later 
and, after a conversation with Guzman, the two ot them 
drove to 90th Street and Second Avenue. Torres and 
others followed in the white car. After Guzman parked 
at 90th Street, Torres again appeared and said that be 
was going to bring the heroin. Then Torres and Lillian 
left Guzman's ear. Guzman waited for a short time, but 
nobody brought the heroin. While Guzman waited, uni¬ 
formed police appeared on the scene on two separate 
occasions because of an accident and a stalled car ( 1 r. 
45-47, 93-94). 

On February 22, 1972, Guzman went again to 121st 
Street and Second Avenue. He pulled up parallel to the 
white car in front of 2353 Second Avenue. Seated in the 



white ear were Jesus Sanjurjo and Torres. Saujurjo got 
out of the ear, negotiated with Guzman for the purchase 
of one ounce of heroin, and told Guzman to return that 
evening. Guzman did so, but nobody appeared to meet 
him (Tr. 47-48). 

Surveillance agents John Miller and Lawrence McDonald 
corroborated Guzman as to the dates, times, and places of 
Guzman's meetings with the defendants (Tr. 83-95, 107- 
116). Miller also testified that Torres was arrested on 
February 1*4, 19712 and brought before a United States 
Magistrate. Shortly thereafter, Torres made bail, and 
signed an appearance bond. When the indictment was 
tiled, however. Torres failed to appear and a bench war¬ 
rant issued for his arrest. Miller and Police Officer 
Galvin Holmes testified to their attempts to locate Torres 
during tin* period of September, 1972 to January, 1974, 
when Torres was finally apprehended in Puerto Rico (Tr. 
96-99, 124-126). 

The Defense Case 

Wilson Torres offered no evidence. 

ARGUMENT 
POINT I 

Defense counsel opened the door to proof of 
Guzman's prior consistent statements on redirect ex¬ 
amination. 

Torres asserts that his conviction should, for a second 
time, be reversed because the Government elicited on re¬ 
direct examination of the undercover agent. Jose Guzman, 
a prior consistent statement, namely, Guzman’s testimony 
at Torres’ first trial as to a particular conversation lie had 
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with Torres.* This assertion is incorrect. Proof of the 
prior consistent statement became perfectly proper and 
necessary to correct inaccurate testimony which defense 
counsel elicited on cross-examination through the use of 
compound questions which contained misstatements of fact. 

On cross-examination, defense counsel established (It 
that Guzman failed to mention the conversation in his 
“15X1) Form ti. Ueport of Investigation" (Tr. U2), (lit 
that Guzman failed to mention the conversation in his tes¬ 
timony at the Jesus Sanjurjo trial in 11*72 (Tr. <>4), and 
(3) that Guzman testified “in an earlier proceeding a short 
while ago in this same case" concerning the same report 
and the same narcotics transaction (Tr. til-63). Against 
this background, defense counsel then asked the following 
questions, which are nowhere mentioned in his skillfully 
written brief: 

••(y Now, Mr. Guzman, later in 11*72, you gave 
testimony, did you not, against somebody else in¬ 
volved in this case, is that correct? A. Yes, sir. 

G- And do you recall in that testimony the fact 
that you o.'/uin did not refer to this eonrerxution 
which you liurc only testified about today.’’ A. Yes, 
sir. 

<y You left it out then also? A. Yes, sir. 


* The substance of this conversation was that, while Torres 
and Lillian Ortiz were riding in Guzman’s car, Guzman complained 
that he did not like all of the driving around and Lillian or Torres 
replied that the connection had to be careful because the trans¬ 
action involved a large quantity of heroin. Torres magnifies this 
single conversation as if to suggest that the Government’s entire 
case rested on it. In fact, the proof wholly apart from this con¬ 
versation overwhelmingly established that Torres “was willingly 
taking a leading role in the attempted completion of the February 
14 transaction.” United States V. Torres, supra, 503 F.2d at 1124. 




< 2 . By the way, before you came here to testify 
today, 1 take it you read and examined this report 
of yours, didn’t you? A. Yes, sir. 

<2. You studied it in preparation for your testi¬ 
mony? A. Yes, sir. 

<2. And you also studied the prior testimony you 
»ave on other oecasious, did you not? A. Yes, sir. 

<2. And you discussed your past testimony and 
your present testimony here with Mr. Cutner, didn't 
you? A. Yes, sir. 

<2. And you discussed it in the past, have you 
not, with other Assistant United States Attorneys? 
A. Yes, sir. 

(2. And one of the things you discussed with Mr. 
Cutner was the problem about things that you omit¬ 
ted in your past reports and testimony, isn’t it? 
A. Yes, sir. 

<2. And that you would be confronted with the 
fact that you hud jailed to include things in your 
report that you now for the first time say happened: 
h that right? A. 1 wouldn’t say—1 would have to 
say yes and no to that. 

<2. Hut that was something that was discussed? 
A. Yes, sir. 

<2. And another tiling that Mr. Uutner prepared 
you for was the fact that you were to be questioned 
on the fact that when you testified under oath 
against someone else involved in this case you didn t 
mention certain conversations which you now say 
happened; is that correct? A. Yes, sir” (Tr. <>4- 
l»5; emphasis supplied). 


Following this cross-examination, the Government on re¬ 
direct proved Guzman’s testimony at Torres’ first trial a 
year earlier to rebut the false implication created on cross- 
examination that Guzman “only testified about [this con- 
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versation] today’’ and that lie failed to report on things 
which lie “now for the first time say[sj happened.* 

Torres maintains that proof of Guzman's prior con¬ 
sistent testimony was “rank hearsay” and “plainly im¬ 
proper" (Brief at 7), relying principally on United Stairs 
v. Sherman. 171 F.2d (!1!» (2d <’ir. cert, denied. 337 

r.S. fid 1 (lfi4fi). To the contrary, the prior consistent 
statement was not improper hearsay; rather, it was prior 
sworn testimony subject to cross-examination offered to 
correct inaccurate testimony elicited by defense counsel 
through the use of compound questions which contained 
misstatements of fact. Thus, I nited States v. Sherman, 
supra, and the other “prior consistent statement cases 
cited by Torres (Brief at S-fi) are clearly inapplicable. 

First, proof of Guzman’s prior testimony on redirect 
was offered not to holster his direct examination, but 
rather to correct the misimpression created by inaccurate 
testimony twice elicited by defense counsel on cross- 
examination through repeated and gratuitous factual mis¬ 
statements within questions: 

“(2. And do you recall in that testimony the 
fact that you again did not refer to this conver¬ 
sation which you have only testified about todayf 
A. Yes, sir. 


* Defense counsel also objects to “the matter in which the 
prosecutor offered this prior consistent testimony” (Brief at 10), 
claiming that the prosecutor misled the jury into believing that 
the cross-examination of Guzman had embraced Guzman’s testi¬ 
mony at Torres’ first trial. In view of defense counsel’s questions 
which incorrectly assumed that Guzman was testifying now for 
the first time” to the conversation, we submit that the Assistant s 
preliminary question was proper. In any event, the possibility of 
any prejudice was clearly eliminated by defense counsel’s speaking 
objection and by the Court’s ruling on the objection (Tr. 74). 
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<2. And [you were advised] that you would be 
confronted with the fact that you had failed to 
include things in your report that you now for the 
fir8l time .say happened; is that right? A. I wouldn’t 
say—1 would have to say yes and no to that.” 

Accordingly, the rule in Sherman limiting admission of 
prior consistent statements is not controlling or even 
relevant here. United States v. Fayette, 388 F.2d 728, 
733-35 (2d Cir. 1968). 

This case is governed by the longstanding rule that 
redirect examination is proper: 

“to meet what has been brought out in the mean¬ 
time upon the cross-examination, namely, facts made 
relevant to overthrow the opponent’s facts adduced 
in support of his own case . . . , and facts explaining 
away discrediting facts or other weakening facts 
affecting the proponent’s own case and brought out 
on cross-examination.” VI Wigmore on Evidence 
S 1896, p. 567 (3d ed. 1940) (emphasis in original). 

Thus, once a party has “opened up” a topic to examination 
—here, whether Guzman was testifying to the conversation 
“now for the first time”—the other side must have an 
opportunity to probe into it, United States v. Lewis, 447 
F.2d 134, 140 (2d Cir. 1971), and to dispel any inference 
not warranted by the facts, United States v. Fayette, supra, 

388 F.2d at 733-35. The scope of the examination is 
within the discretion of the trial court, United States v. 
Dardi, 330 F.2d 316, 333 (2d Cir. 1964), cert, denied, 379 
U.8. 845 (1965); United States v. Minuse, 142 F.2d 388, 

389 (2d Cir.), cert, denied, 323 l T .S. 716 (1944), as is the 
admission of a prior consistent statement to rebut a de¬ 
fense charge of recent fabrication, United States v. Zito, 
467 F.2d 1401, 1104 (2d Cir. 1972); United States v. 
Fayette, supra. Since defense counsel first brought out 
that Guzman had testified at an earlier trial of Torres, 
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the misleading way in which he put his questions con¬ 
cerning the conversation “which you have only testified 
about today” put before the jury the false implication— 
most harmful to tin* Government's case—that Guzman had 
thought the conversation up since Torres’ last trial “a 
short while ago” (Tr. 01’). The Government was entitled 
to rebut this wholly inaccurate implication as it did. United 
Stales v. Fapette, supra; cf. I'nitcd States v. Rirera, Dkt. 
No. 74-2115 (I’d (Mr., March Id, 1975), slip op. at 12277- 
2278. 

t utted States V. Sherman, supra, relied upon by Torres, is 
inapplicable for another reason as well. In Sherman the 
Court stated: 

“[Ml ost persons would probably consider any earlier 
consistent account, in some measure at least, con¬ 
firmatory of a witness' testimony. The reason for 
its erelusion is because it has not been made under 
oath rather than because it has no probative value, 
although courts have often spoken as though it had 
none.” 171 F.lM at til’d; emphasis supplied. 

In contrast to the out-of-court, hearsay statement proved 
in the Sherman case, the proof here was of prior testi¬ 
mony, under oath and subject to cross-examination, by 
Guzman, who took the stand at this trial as well. See 
Huh* SOI (d)(1) of the Federal Rules of Evidence. 
Accordingly, for this reason also, the Sherman case is 
simply not relevant.* 

* It is worth noting that, in any event, there have been a 
number of cases in the Second Circuit since Sherman which have 
distinguished it and commented on the trend toward liberalization 
of its apparent holding. Generally speaking, the trend has been 
to allow the trial judge broad discretion in allowing prior con¬ 
sistent statements to rehabilitate a witness impeached by a prior 
inconsistent statement even when the statements do not strictly 
fall into the recognized exceptions for statements antedating an 
asserted motive to falsify. Applebaum v. American Export Is- 
brandtsen Lines, 472 F.2d 56, 60-62 (2d Cir. 1972) ; United States 
v. Zito, supra, 467 F.2d at 1403-1404; United States V. Fayette, 
supra, 388 F.2d at 733, fn. 1. 
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POINT II 

The jury was not misled in cny way regarding 
Guzman's testimony. 

Tones asserts that another portion of the re-direct 
examination of Guzman, to which he did not object below, 
requires reversal for the reason that the jury was misled 
about Guzman’* testimony at the trial of Jesus Sanjurjo in 
1972.* Once apt in. Torres has pieced together an argu¬ 
ment omitting relevant portions of the testimony and sum¬ 
mations which are not helpful to his position. When the 
record is fully examined, it is readily apparent that there 
is no possibility whatever that anyone was misled. In 


* This contention involves the conversation between Guzman, 
Torres and Lillian as they drove from 100th Street to 120th 
Street on February 14. At the trial below, Guzman testified, as 
he had at Torres’ first trial, that during this drive the following 
conversation occurred: 

“And as I was driving to 120th Street and 1st Avenue, 

I was told either by Wilson Torres or Lillian that the con¬ 
nection had to be careful because it was a [(sic) no] small 
package, it was an eighth of a kilo, and they wanted to 
make sure that nothing would happen, and that Jesus San¬ 
jurjo would be following me in the white car. 

“I then told them that that is not the way that I do 
business, driving from one place to the other, and that that 
way, myself and my car get hot, and I could be either taken 
off or arrested by the police. 

“As we arrived at 120th and 1st Avenue, Lillian 
and Wilson Torres left the car and stated that they’d be 
back shortly” (Tr. 44-45). 

Guzman testified at the Jesus Sanjurjo trial in 1972 that: 

“Once I parked on 100th Strest and 1st Avenue, I was 
approached by Wilson Torres, who then instructed me to 
drive to 120th Street and 1st Avenue. While I was driving, 
Lillian told me that the connection had to be careful that 
I wasn’t being followed. As we arrived at 120th Street and 
1st Avenue, Lillian and Wilson Torres left my car and pro¬ 
ceeded east on 120th Street” (Sanjurjo Tr. 72). 
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addition, the testimony obviously did not strike experienced 
defense counsel as misleading and improper, since he failed 
to object * or even to offer the transcript of Guzman’s 
testimony at the .Jesus Sanjurjo trial.** 

The full record on this subject is as follows. 

(TK)SS EXAMINATION HY MR. NAFTALIS: 

<j. Now. Mr. Guzman, later in 1972, you gave testimony, 
did you not against somebody else involved in this case, is 
that correct? A. Yes, sir. 

<j. And do you recall in that testimony the fact that you 
again did not refer to this conversation which you have 
only testitied about today? A. Yes, sir. 

<2- You left it out then also? A. Yes, sir (Tr. 64). 

RE-DIRECT EXAMINATION ISY MR. CUTNER: 

Q. Now, you were asked about your testimony in a prior 
proceeding in 11)72, September of 11)72. ('an you tell us 
who the defendant was in that case? A. Yes, a male known 
to me and flsic) as | .Jesus Sanjurjo. 

(J. In the trial in which you testified where the defen¬ 
dant on trial was -Jesus Sanjurjo, were you asked for your 
conversations with Wilson Torres? A. No, sir. 

Q. Hut it's true, isn't it, that you did testify about at 
least a part of your conversations with Wilson Torres? 
A. Yes, sir. 

* The failure to object below is sufficient to foreclose the 
argument now made even if it were meritorious, which, we re¬ 
spectfully submit, it is not. United States V. Indiviglio, 352 F.2d 
276 (2d Cir. 1965) (en banc), cert, denied, 383 U.S. 907 (1966). 

;: One of Torres’ points on appeal from his conviction in the 
first trial was that the Court had improperly excluded this tran¬ 
script, which Torres had otiered to show that Guzman’s testimony 
allegedly was the same in both trials except for the conversation 
in the car among Guzman, Torres, and Lillian. Having won the 
right to put in this transcript, 503 F.2d at 1127. Torres did not 
even bother to do so in the retrial. 





<2. As a matter of fact, didn’t you testify as follows, Mr. 
Guzman: This is at page 10. 

***** 

••(2. Tell us what you did. A. Once I parked on lllOth 
Street and 1st Avenue, I was approached by Wilson Torres, 
who then instructed me to drive to 120th Street and 1st 
Avenue. While I was driving, Lillian told me that the 
connection had to he careful, that I wasn’t being followed. 
As we arrived at 120th Street and 1st Avenue, Lillian and 
Wilson Torres left my car and proceeded east on 120th 
Street.” 

Was that your testimony in the trial against Jesus 
Sanjurjo? A. Yes, it was, yes, sir. 

<2. And continuing on page 11—no, 1 withdraw that 
(Tr. 70-72). 

ItmtOSS EXAMINATION 15Y MR. XAFTAL1S: 

<2. 1 want to go back to what I was questioning about 
in l!)72, sir; where you brought out certain conversations 
were not included in your prior sworn testimony against 
Jesus Sanjurjo. is that right? A. Yes, sir. 

(2- Mr. t'utner read from page 10 and started to read 
on page 11 but dropped it. I’d like to finish the part he 
dropped. “A. Subsequently Lillian returned to the car and 
stated that I would get a package at 00th Street and 2nd 
Avenue. While I was driving down to 06th Street and 2nd 
Avenue I again observed the white car following my car, 
and while I was driving Lillian stated that Jesus Sanjurjo 
had to he careful because it was a large amount. When I 
got to 06th Street and 2nd Avenue, I parked the car and 
waited there for a few minutes. Subsequently, Wilson 
Torres approached the car and told me that the package 
would he delivered in a few minutes.” 

(2- That was your testimony in ’72, is that correct? A. 
Yes, sir. 

<2. And Lillian was the one who according to your testi¬ 
mony when you first testified under oath about all these 
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matters, was the one .you said who you had these conver¬ 
sations with, is that correct? A. Yes, she also mentioned 
this, yes, sir. 

Q. No mention of Wilson Torres, although you re¬ 
counted all the events of that evening, is that correct? 
A. Yes, sir (Tr. 77-78). 

I)EF E N S E S l* M M AT 10N : 

Mr. (iiizmaii also told you that he claimed he had a 
couple of other conversations during those action-packed 
two minutes with Wilson Torres; one of which is when Mr. 
Guzman claims he said, “Oh, gee, I don't like to do business 
this way, I'm afraid I am going to get burned," or some¬ 
thing to that effect; a conversation which is absent from 
Mr. Guzman’s report, and absent from his sworn testimony 
under oath in 1972. And also he said that there was a 
conversation with either Lillian Ortiz or Mr. Torres in 
which Mr. Torres said—excuse me, the conversation with 
Lillian Ortiz, the lady who is surprisingly not a defendant 
in this case and Mr. Torres, in which one of them said that 
they had to protect the connection, or words to that effect. 
Of course that conversation is not in the report, it’s not in 
his sworn testimony when he was told to recount the events 
under oath in a criminal trial in this courthouse in 1972. 
In those days he said it was Lillian who had this alleged 
conversation but now his memory has gotten a little bit 
better. He’s thought a little bit more about Mr. Torres. 
After all, Mr. Torres is on trial now. 

***** 

So even if you believe Guzman’s testimony, the govern¬ 
ment's only witness, tlit- government’s case falls Hat on its 
face, but 1 suggest to you that you may find, in your 
evaluation of the evidence, that Guzman's testimony is 
hardly worth accepting at face value. Mr. Cutner apol¬ 
ogizes for Mr. Guzman's past record of giving false and 
inconsistent testimony by saying, “Well, he is just human.” 


f 
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H(‘ ini«ilit be liiiiusiii to make a mistake; it might be human 
to lie, hut it s not right. The evidence shows in this case 
that Mr. Guzman has changed his testimony to tit the cir¬ 
cumstances, lie's told conflicting stories about the same 
events, and that s very relevant to you in determining 
whether or not someone is believable or not. Use your 
common sense. You people deal with people through¬ 
out vour everyday lives. \on have to make judgments 
about v bet her a man is honest or dishonest. If a man comes 
in and tells you a story one day one way, a second way the 
second day, a third way the third day, and a fourth way 
the fourth day, maybe by the first or second or maybe the 
third or fourth day you find you are not really going to 
believe this man. Maybe this man doesn’t tell the truth 
because he changes his story to fit his moods. 

And that is all you do here in the jury room. You use 
.vour common sense, and make judgments about things. 

1 hat s why jurors are picked. They are not supposed to 
use any fancy rules. You are supposed to use your judg¬ 
ment, your experience, your common sense, how you look 
at people, whether they make sense to you. 

J*ow, let s talk a little bit about Mr. Guzman’s record. 
First, on cross-examination, we were able to establish that 
two days after the events of February 14, 1972, that is on 
February lb, 1972, Mr. Guzman nade a detailed report of 
the events of the night in question. This report was made 
at the time when obviously Mr. Guzman remembered the 
facts quite a bit better. I think it’s fair to say that on 
February lb, 1972, most people remember things that hap¬ 
pened two days before a little bit better than in March 1975. 

This is a detailed report. You might want to take 
this with you to the jury room. It’s three pages long, single 
spaced, typed. It recounts every event and conversation 
that allegedly or supposedly occurred on the night in 
question. 
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Now, it makes no mention of these two new conver¬ 
sations, that only saw the light of day last year when 
.Mr. Guzman was testifying in a prior proceeding involv¬ 
ing this ease, that Guzman now claims took place. 

One, the conversation that lie was afraid of getting 
burned, and secondly, well, that either Wilson Torres 
or Lillian said that the connection had to be protected. 

In the report the getting burned conversation isn't 
there, because it didn't happen, and in the report, the 
statemei t about the connection having to be protected, 
Lillian, who isn't indicted for whatever reasons the gov¬ 
ernment ‘hose, says it, and Wilson Torres is not on the 
scene, he is not there. 

And another interesting thing about Agent Guzman, 
you might consider this, that in a prior proceeding in 
this ease, when he was asked about this, he was sworn 
to tell the truth under oath, he was asked, “Isn't it a fact, 
sir. that in your report you pointed out that this conver¬ 
sation about which you have just testified involving connec¬ 
tions only took place with Lillian and Mr. Torres was not 
present, isn't that a fact?” Answer: “X'o.” 

Of course looking at the report, it shows that is a lie 
and he conceded on the stand that was a lie. 

So Mr. Innocent Mistake, Guzman, gave false sworn 
testimony under oath in a prior proceeding in this case 
in 11*74 about a very material fact and that is what used 
to be called perjury and I guess it's still called perjury ex¬ 
cept 1 don't suspect Mr. Guzman is going to be prosecuted 
for it. 

And Judge Wyatt will charge you that if someone gives 
false testimony about a material fact in this case, you 
are entitled to throw out his whole testimony. You are 
entitled to throw out Guzman's whole testimony if you 
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believe lie's testified falsely. You cau reject the whole 
tiling lock, stock and barrel. 

And there it is, undisputed, he gave false testimony 
under oath last year. It’s in the record, you can hear 
that read back to you; about what was in his report 
which he's admitted he studied; he studied his testimony 
because he knew he was going to be questioned about the 
fact that he wasn’t going to be saying the same things 
that his prior testimony had said. 

Hack in September ’72 as 1 pointed out, Mr. Guzman 
goes in and he testifies as a witness in a trial. He swears 
to tell the truth. He takes an oath just like the same 
one everybody took here, he testifies against a man named 
Jesus Sanjurjo w ho is on trial, one of the people allegedly 
here. He testified that lie was asked about the events in 
question the night of February 14th, and the events in 
question, it's pretty clear from the record, are the same, 
no matter who's on trial. Right? No matter what hap¬ 
pened, happened, if anything happened. 

And there he leaves out these conversations. He testi¬ 
fies to other things but these two are left out. Think about 
that. That was sworn testimony under oath. He was 
obliged to tell the truth. 

That is a criminal case. Yet he doesn't testify about 
these two conversations that he now claims—he claimed 
last year that he had with Mr. Torres. Mr. Cutner, trying 
to rehabilitate him, said well--he tried to confuse you, 
pull a little wool over your eyes on redirect, when lie 
read from the pre-trial proceedings here in lt*74. Mr. Guz¬ 
man's testimony, which of course had absolutely nothing 
to do with the testimony lie gave in '72 and his false report. 

Now, there is even more about Mr. Guzman. Guzman 
swore here on the witness stand before your very eyes in 
response to a question on cross-examination he testified in 
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a Grand Jury. That is a pretty significant event, coming 
to testify in a Grand Jury. "Yes, I testified in the Grand 
Jury in this case.” And that too was not quite the 
truth. Mr. Cutner when asked about that was forced 
to concede that Mr. Guzman never testified in the Grand 
Jury about this ease. Now, you have Guzman testified 
he did. Another little thin" by Mr. Guzman, except that 
it isn't so little, it’s just part of a pattern. 

Now, ladies and gentlemen, it gives me no pleasure 
to use this podium as any sort of slaughterhouse of some¬ 
body's reputation. It gives me no pleasure to point out to 
you that Mr. Guzman may not be the most truthful man 
who ever set foot in this courthouse. 1 tut obviously this 
is something that has to be called to your attention because 
the whole government's case rests on Mr. Guzman and since 
you are entitled to disregard his whole testimony, if you 
find lie's testified falsely about any material fact, his whole 
testimony goes out the window. 

In addition, as 1 said earlier, even if you believe Mr. 
Guzman's testimony, there isn't any case, l just suggest 
you may find; shouldn't credit his testimony, because what 
you have here 1 submit are recent fabrications by an over- 
zealous police officer anxious to succeed. I nfortunatelv 
but true, there are good policemen and bad policemen, 
there are good doctors and bad doctors, there are good 
carpenters, bad carpenters. Guzman went up there to 
Spanish Harlem and conceded that he failed in his attempt 
to make a narcotics transaction. However, that didn't 
stop him. lie is sort of like the traffic cop who's got to get 
his quota of tickets and Mr. Torres was part of his quota. 

You know, ladies and gentlemen, in this Court, I believe 
Judge Wyatt will charge you on this, that anything I 
say which in any way contradicts what Judge Wyatt says, 
then 1 am wrong because he is the arbiter of the law and 
you take your law from him. 




Both the government and defendant stand as equals 
before the bar of justice; and a witness is entitled to no 
greater credit or no greater consideration by you just because 
the government calls him rather than the defendant. In 
other words, a witness is to he treated the same no matter 
who calls him. Nobody gets a halo around his head because 
Mr. Outner calls him. Judge Wyatt will charge you that. 

Imagine if we, the defense, who has no obligation to 
produce any evidence, defense that has no obligation to 
produce anything, can sit back and rest on this meager, 
skimpy garbage that the government produced in this case, 
imagine if we called a witness like Guzman with his past 
record of unreliability, with his past record of inconsistent 
testimony, with his past record of falsity; and he was called 
on behalf of Mr. Torres. You wouldn’t hesitate not to 
believe him in a second. Well, Mr. Guzman does not 
become any better as a witness just because Mr. Outner 
puts him on the stand. Indeed, in many ways, he becomes 
harder to believe, because the government has the burden 
of proof in this case (Tr. 157-166). 

GOVERNMENT’S REBUTTAL SUMMATION 

Much is made about these inconsistencies and again 1 
suggest to you that you consider the context in which 
they occurred. 

It’s pointed out that the testimony was a little dif¬ 
ferent in the Jesus Sanjurjo trial. What does Detective 
Guzman say in the Jesus Sanjurjo trial? He says, “When 
I parked on 100th Street and 1st Avenue, 1 was approached 
by Wilson Torres who then instructed me to drive to 
lLMtth Street and 1st Avenue. While I was driving, Lillian 
told me that the connection had to be careful that 1 
wasn’t being followed.” 




Okay, don't forget here that the focus is on Jesus 
Sanjurjo. That is what the trial is all about. Detective 
Guzman in trying to be as careful as he can, is giving 
testimony against Jesus Sanjurjo. He is not asked what 
was your conversation with Wilson Torres. In this case, 
in all the testimony, we tried to put the focus or the 
spotlight on Wilson Torres. He is the man on trial. 
We want to focus on what lie did. 

.Mr. Xaftalis: Your Honor, 1 object. 

Mr. Cutner: Not what somebody else did. 

Mr. Xaftalis: lie was asked in a prior trial and 
this was a matter which was before the Court before, 
to recount the events of that happening and 1 think 
this argument is not- 

The Court: 1 cannot assess the weight of the 
evidence as between your contention and Mr. Cut- 
ner’s. You have made your statement, the jury has 
heard. 

Mr. Xaftalis: Thank you, your Honor. 

The Court: Mr. Cutner has made his. It's the 
recollection of the jury which controls. Let’s go on. 

Mr. Xaftalis: Thank you. 

Mr. Cutner: All right. I again, that is some¬ 
thing I concede. Mr. Guzman was asked to recount 
the events of that evening and he did. ne told 
them a little bit differently than he did a year ago; 
and he appeared before you on the witness stand 
and he testified a little bit differently than lie did 
a year ago in this trial. 1 suggest to you again that 
that is just human nature. So what Mr. Xaftalis 
has really done here is try to insert a kind ol a 
bogus factor iu this case. If you consider the agent's 
demeanor, his direct responses to questions, I think 
if you consider his motive here, 1 think if 
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von consider just the inherent sense of his testi¬ 
mony, the way it fits in with all the other proof 
in the case, that you just don’t have a reason to 
take that testimony and throw it out the window. 
It just doesn’t make sense to do that (Tr. 1S0-1S2). 

Thus, when Guzman's re-direct testimony about the 
desus Sanjurjo trial is put in context with the rest of the 
testimony anil argument, it is absolutely clear that the jury 
could not have betui misled. Defense counsel pointed out 
tin* inconsistencies between Guzman’s testimony at the two 
trials* on cross-examination and recross-examination, in 
the defense summation, and by objecting to the Govern¬ 
ment's rebuttal summation. Indeed, following this objec¬ 
tion, the Assistant expressly conceded that, at the Jesus 
Sanjurjo trial, “Mr. Guzman was asked to recount the 
events of that evening and ... he told them a little bit 
differently’’ (Tr. 181). Torres maintained that this and 
other inconsistencies proved Guzman’s testimony was en¬ 
tirely perjured. Wo submit that, especially under these 
circumstances, it was proper for the Government to prove 
that Guzman had not been specifically asked about Torres 
at the Jesus Sanjurjo trial, and to argue that Guzman’s 
memory, and hence his testimony, was fuller once he was 
required to focus on Torres. Indeed, on re-direct examina¬ 
tion Guzman testified without objection to that effect.** 


* While Torres attempts to make much of these alleged incon¬ 
sistencies, Guzman’s testimony at the Jesus Sanjurjo trial included 
an account, albeit a briefer one, of the conversation with Torres 
and Lillian Ortiz. Guzman’s testimony at both trials is set forth 
in the footnote at page 11, supra. 

** Guzman testified on re-direct as follows: 

“Q. Mr. Naftalis asked you about whether your mem¬ 
ory of these events on February 14, 1972, were better when 
you wrote your report or now, and your answer was to 
the effect yes and no. Can you tell us what you meant 
by that? A. Yes, sir. At the time that you write the 
report, sometimes is things that you forget about it, or you 
(.Footnote continued on following page] 






Finally, Torres asserts that this redirect examination 
of Guzman flies in the face of this Court’s opinion reversing 
the original conviction. Once again, Torres makes his 
point bv selectively quoting from the opinion. He omits 
ihe Court's conclusion that “Thus the implication of Guz¬ 
man’s testimony that there were other conversations with 
.lewis Sanjurjo not testified to at the Torres trial was not 
whollv accurate. . . . The prior transcript would have estab¬ 
lished the inaccuracy of Guzman's testimony about the 
existence of other conversations with Jesus Sanjurjo. . . . 

F.2d at 1127. Thus, this Court’s concern was with a 
question put by the Government at Torres’ first trial, which 
was not put at the retrial. Torres’ point is therefore totally 
without merit, particularly since the question Torres claims 
as reversible error was asked at the first trial and when 
discussed by this Court, 503 F.2d at 1127, was not sug¬ 
gested to have been improper. 


■ *■ Unn’t remember right then and there; and as time 

by and yourmind U back to that „i*h, sometimes 
you may forget something that you have written on the 
report, and on the other hand you might also rememb 
things that you don’t have in the report. 

Q. It’s true too that your reports concern a number 
of individuals, is that correct? A. Yes, sir. 

Q. All of which may or may not be indicted and brought 

to trial, isn’t that correct? A. Yes, sir. 

o So that you may be called upon to give testimony 
with respect to all of them or none of them or only one 
of them, isn’t that also correct? A. Thats correct, yes si . 

Q. So that when you focus on one particuiar .nd.v.dua 
you mav be called upon to remember additional details that 
weren’t included in your report. A. That’s true. 

Q. Is that right? A. Yes, sir” (Tr. 70-71). 
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CONCLUSION 


The judgment of conviction should be affirmed. 

Respectfully submitted, 

Paul J. Cukran, 

United States Attorney for the 
Southern District of Netc York . 
Attorney for the United States 
of America. 

David A. Outner, 

John 1). Gordan, III, 

Assistant United States Attorneys, 

Of Counsel. 
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